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JUDGMENT

o

HAZIQUL KIL&IRIJHIEF JUSTICE:- By this common
judgment ‘we vﬁll dispose of three Criminal 'appeé,ls No.192/L/20054 filed by
Kamal Din a}iﬁsBagga, Cr.ANo.199/L/2005 filed by Shahbaz Abmed andi
C:r,A.No..l%/L/EOOS filed by Mst. Asima éibi where-under aﬁpellar}ts
Kamal Dlin‘and Shahb_az Ahmed were coﬁvicted and sentenced ﬁﬁder section
B 10(2) of Offgnce of Zina (-Enfo-rcement of Hudoodj Ordinénce, | 1979,
(hereinafter referredrto as the ‘Qrdinance’)_ to six'years.R.L with fine of
RS.QO,OOO/- and éppeﬂant Asima Bibi -was convicted and sentenced t@ 4
yeard S.I‘_ and ﬁr;e of RS_QO,OOQ/— n case of defaqlt all of them will be liable
to 6Amonth-§ S.I. The beneﬁfn of sectic_)n'382—B,; Cr.P.C.rvﬁll extend to,. all of -
them. By this judgment we will also dispose -of _Cri»minal. Rev_isioﬁ

' No.69/L/2005 filed by Muhammad Nazir complainaﬁt praying for maximuin

punishment to the appellants. The impugned judglﬁent‘is dated 18.5.2005
passed by‘Additionél Sessions . Judge, Ferozewala.

2. Bref facts as emerged from the impugnéd judgment are that on

17.9.2002 complainanf Muhammad Nazir (PW-3) reported to the Police that
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i the last harvestil_lg season his wife and daughter Mst, Asig;_ta, aged 13
years, appellant herein, used to g0 to cut the wheat crop of one Shahbaz at
ChakNo.Z"//H.C. One day his wife came back home to take-lunch while the
appéliant Asima went téDera of ac;used Shahbaz to fetch drlinki'ngv‘va‘ter.
Appellant Shahbaz who was alone there foroibly committed Zina-bil-Jabr

with her. He threatened to kill her 1a case she would disclose the mcident to

any body, theréfore,‘ she kept quité. A few days back, she fell 1ll and .

disclosed the whole incident to her mother when it also transpired'that she

Was'pregnant for 5 months. She ultimately gave birth to a male chitd who

~died after 16/17 days. Later bn, the complaﬁnant'made a supplémegtary

statement and took up the position that about 8/9 months back the appellant
commuitted Zina bil Jabr with hér ang conﬁmued to do so, the 135“[ one ch,:mg
the reaping s_eason éf wheat and thus he con"gcted his previous statement in
FIR. The appellants were cha;ged on 23.4.2004, which they denied. Since

Mst. Asima Bibi was a child within the meaning of Section 2(b) of the

- Juvenile Justice System Ordinance, 2000 her irial was separated from the

trial of the other two appellants namely Kamal Din and Shahbaz Ahmed.
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There were however common prosecution witnesses and other documentary

‘evidence etc.

3. Prosecution produced complainant Muhammad Nazir (PW-5) who
deposed that appellant Shahbaz was on visiting terms Wﬁh him and his wife,
a TB §atient. Three years back Shahbaz sent her younger daughtérs to a
Shop‘ with Rs.20/- | for :purchasing $0mething while he was away and
comumitted zina with his dgughtcr Asima Bibi H_e threatened her that in case
she would disclose the act of zina he had comnﬁtted with her, hé would kill
her and her father. He also kidﬁappéd hef and kept her f;_)r three days. He 7
also took h¢r to é midwife forl abortion. She gave birth to a male baby who
died aﬁer 16/1"? d_ays. His wife PW.6 Nésﬁn Bibi also deposed that the
appellant Shahbaz used to commit zina with Asimé Bibi in her absence after
turning out cher kids from the house. She _futcher stated' that in the

harvesting season, she along with Asima Bibi went in the field of Shahbaz

 where he committed Zina bil Jabr with Asima Bibi and she became

pregnant. Later on he kidnapped her and detained her for three days. PW.7

Muhammad Yonis deposed that he saw Asima Bibi and Kamal alias Bagga
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comumitting zina in the field . P.W.8 Muhammad Siddique who recorded the
FIR on the receipt of complaint and aneétigated_into the matter stated that

he went to the place of occurrence and prepared the rough site plan and

“recorded the statements of PWs and also arrested appellant- Shahbaz on

16.10.2002. According to him, Asima Bibi and Kamal Din were found

mvolved in Zina. ‘P.W.9 Mirza Maﬁbool Baig SP who took over the
in\}estigation of the case from P.W.§ also found appellant Asima Bibi and
Kamal Din rinvolved i the crime.- PW.1 Dr.Parvez Zareef medically
examined appeliant Shahbaz on 17.10.2002 and found bim potent. PW.2 Dr.
Umm-e-Kalsoom, WMO medi.caﬂy examined Asima Bibi on 18.9.2002 and
as per tbe repc-)rt of Gynecolggist and her observatiog, Asima Bibi exafminee
was pregnant for 36 + one week. Other witnesses were fonn:«%l and ﬁeéd not
be referred to. The stafeinent of Mst. Asimal Bibi was recorded under section
340(2) CrPC by the Juvenile Coﬁﬁ'whereby she exonerated appeiilan-t-
Kamal Din but implicated appéﬂant Shahbaz as the only culpﬁt wﬁo had

committed Zina bil Jabr with her she adduced no evidence 1 her defence.

e T
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4. Learned trial Court was of the view that either her statement under
Section 340(2) CrP.C. was to be éccepted m 1its entirety otherwise be
rejected outright. This may not be a correct approach 1n every case and if

accepted as a principle will not serve the ends of justice but would lead to -

- gross injustice in many cases. We are aware of made up cases resting on

fa_lsehlood and conco‘cted stories which are invented so as to exonerate the

accused from the ;:rime. Then thgre are carses, which contain half truth. The

Judge should sift the grain fr'oml chaff. Eowever,»such is not the case

presently.

5. Acgording to leamed trial Court “the accused Asima Bibi remained

mum gbout fhe ‘commission of Zina bil Jabr for 8/9 months and it is

reasonable to bélieve that the accused Asimé Bibi was a consenting party, as

she did ﬁot disclose the pregnancy. PW.6 tmother) categoricaﬂy stated that

Asima Bibi became pregnant ‘then‘ accused Shahbaz took away Asima Bibi -
for 3 days bgt no such complaint was n;ade to police either by the accused

herself or by her parents and that PW.6 did not utter a single word about

- Zina bil Jabr with appeliant Asima Bibi in her absence”. What learned trail
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Judge further stated was that “if Asima Bibi was not consenting then she
would raise any alarm or hue and cfy; and th'af “PW.7 Muhammad Yon_is'
had depos»ed that he éaw appellants Kamal Din and Asimé Bibi cominittiﬁg
Zma. Tﬁe report of invesﬁigatmg dfﬁcer namelly'Muhammad Siddiquer PW.8
and Mirza Magbool Baig PW.9 | was also to the effect that they were
involyed 1n the oommission of Zima bil J abr”.- :

0. What the learned triai Court failed to sce that in her statement made
under section 342 4rshe had said that the appeﬂant Shahbaz committed Zina

v bil Jabr with her twice and threatened that if she disc_losed it he would

e U

j murder her father. Again learned trial Judge completely lost sight of her
) deposition under section 340(2) Cr.P.C. which is as under:-
- _

“About three years and four months ago accused Shahbaz sent my
sister out side with twenty rupeces for a shop. Accused Shahbaz
pretended as brother of my father and used to come in our house. My
mother was in the hospital for getting her medicine. Shahbaz accused
\Ji_gg;{lgn_i_‘ft@d_,z_mg _with me in_my house forcibly. He also extended
threats to me if I dlsgfoseto any other person it will cause my and my
iparent’s death. _After four months of this occurrence I went in the
fields of the accused. We were reaping the wheat crops and at about
12.00 Noon my mother came m to the house to bring back the meal,
Again ‘Shahbaz accused committed Zina with me and also again
extended the threats to cause my death 1f 1 disclose this fact to any

person’.
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- 7. - It is pertinent to note that when the appeliant Mst. Asima Bibi made

the statement under section 342 Cr. P.C. she was 14 years old and this

incident first took place three years back when there was 10 body in the

- house except appellant vShahbaz, a friend of her father who had intimidated

her, a child of 11 years old that if she told any one about the Zina bil Jabr

“with her she and her parents will be killed by him. Is not the threat given to -

her strohg enough to refrain her from disclosing the occurrence to her
parents and others and could it be’said to be free consent for Zina by a child
merely because she had gttained p‘uberty. No where any reference was made
by th@ learned trial Judge of ,;’)lrivate complaint filed by her against Shahbaz
and petition filed by her agaiﬁst SP1.0O Mirza Magboo! Baig for iﬂege&
gratification 1n the High Court. Wé a‘o"lcordingly do not find Mst. Asima Bib1
guilty of the offence, accept ﬁer appeal N;o.l%/L/ZOOS and set aside her
conviction and sentence by Additional Sessions Judge, Ferozewala.

8. With reggrd to appeﬂant Kamal the only evidenoe available oﬁ record

1s the depositidn of P.W.7 which 1s not only vague but contradictory.

According to him he saw appellant Asima going towards village whereas he
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saw Kamal going towards north. They both emerged from jungle. Kamal

asked him not to narrate whatever he saw (committing zina). Ig Cross-
examination he adnﬁtted tﬁat he was é ;‘elative of appeﬂant Shaﬁbaz»but'
deﬁied that he wanted to save him. He lived 2 % furlongs from the village
Khané Lubana and stated nowhefe as to why hé had goﬁe there. Neither the

parents of Asima nor she herself came out with any allegation of zina against

* him. In fact Asima had categorically exonerated him in her statement under

section 342 CrP.C. and dem’éd- in her cross-examination under section
340(2) CrP.C. that he comﬁﬁtted, ziné with her. There is not only
m-sufficient but also unre'h'able evidence against hlm As per his 342 Cr.P.C.
statement Asima was iike his daughter. His name also does not appea; in
FIR. Again we :eéretfully State that the learned Additional Sessions J_’udge
did not a;;)ply his mind and in ignorance or haste convicted hun Accordéngiy
we accept crimiﬁal appeal N0.1‘92/L/27005 filed by appellant Kamal and _‘set

aside his conviction and sentence awarded by the said trial Judge at

Ferozewala.

o i e s
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9. While dealing with crimnal appeal N0.199/L/2005_ filed by appellant

Shahbaz Ahmad, his counsel impugned the judgment of the trial court on

_two counts, firstly there was delay of seven or eight months in filing FIR

and séc?ndly there were material contradictions and improvements m' the
deposition of P.W.5 Nazir and P.W.6 Nasim Bibi, the parents of the victun.
Keepiﬂg in View- thf; baékground both the’conténtiogs raised by him are
explainable. Appe-ﬂant Shahbaz wés a friend of Asima Bibi’s father and a
regular visitor to the house. He betrayed the trust of friendship reposed in

him by her father and other family members. Prosecution story vide PW5

and PW.6 supported by the victim 1s that one day he committed Zina bil Jabr

with Asima Bibi after he managed to send out other children of the family to

buy some thing from market, while PW.5 (father) had gone to his job and

PW .6 (mother) was admitted in hospital. Against this back drop this héinous

crime was committed by him on the 11 years daughter of his friend P.W.5

-~ threatening her that if she told any body about it he would kill-her and her

parents, He continued to do so afterwards as well and Asima Bibi

succumbed to hié blackmailing and threat till she became pregnant and told
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what had happened to her mothef. It 1s true that unprovements were made
over and above ﬁ:m facts as narrated in FIR as by and by new facts came
iﬁto h'ght? therefore,»the complainant P.W.S made a sﬁpplementary staternent
which relates to similar offegce committed by appellant Shahbaz on a
diﬁerent_;)ccasion (s) with Asima Bibi. PW2 DyiUmmé»Kuisoom who had |
examined Asima Bibi the next day éf lodgmg of FIR Viz.18.9.2000 had
a]sé recorded her statement ‘1'11 the report that she was faped about five

months back in June,2000. P'W.1 Dr.Parvez Zareef also found appellant

~ Shahbaz potent.

10. Without - casting aspersion on the legal acumen of the leamed

Additional Sessions Judge Ferozwala, we are of the view that the case of

appellant Shahbaz Ahmad is a case of zina-bil-jabr and clearly falls under

. e R R T - I
i

section 10(3) of 'the_ Ordinance.

11. Nox% | reverting to criminal revision No.6§/L/ of 2005 filed by
compiamant Muhammad Nazit P.W.5 préymg for maximum pun_ishm;—:nt to
apgellaﬁt Shahbaz Ahmad, learned counsel for tfie éomplainant Mian Nazir

Ahm-ad urged before us that the appellant had commmitted a heinous offence
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and destroyed the life of his 13 years old daughter and due to the offence
also gavé blrth to a chﬂd. It was further contended that there Wére no

mitigating circumstances to justify a much lesser punishment for six years

R.I and fine of Rs.20,000/-. We fully agree with him and allow his revision

ISR

petition. for enhancement of sentence of Shahbaz Ahmad for reasons

recorded above.
2. Resultantly while allowing criminal appeal No.192/L/2005 filed by

Kamal Din alias Bagga and crimi_'nai appeal No.196/L/2005 filed by

Mst.Asima Bibi and - also. criminal revision No.69/L/2005 filed by

Muhammad Nazir, we dismiss fhe_ criminal appeal No.199/L/2005 filed by
Shahbaz Ahmad. Accordingly we direct the jai'l_ authorities to release

appellants Kamal Din alias Bagga and Mst. Asima Bibi forthwith if not

required 1n- any other criminal case. Further we modify the impugned

“judgment dated 18—5—2005 whereby the appellant Shahbaz Ahmed was

conviéted and sentenced under section 10(2) of the Ordinance for 6 vears

A

R1I and fine of Rs.20000/- by the learned Additional Sessions Judge,
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Ferozewala to 15 years R.I. and fine of Rs.40000/- failing whzch he wﬂl '

undergo 6 months S I, with benefit of section 382-B, Cr.P.C.

/ ')»«—./f P
' TUSTICE HAZIQUL KHAIRI :
Ponpsme o Chief Justice
¢ JUSTICE SALAHUDDIN MIRZA
ad |

Announcedon [[-§. 2027 ,
: | g e A i e s |
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